GUIDELINES TO INCREASING SMES PARTICIPATION IN CONTRACTS AWARDED

BY OGUN STATE GOVERNMENT
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INTRODUCTION

In recopnition of the vimal role of Small and Medinm Enterprises (SMEs] in the economic
growth of Ogun State, the State Government considers it imperative to encourage and facilitate
their participation in public procurement procedures subject to the application of the provisions
of the state Public Procurement Law (PPL),

The State Government recognizes that SMEs face a number of challenges that inhibil their
ability o effectively participate and win contracts awarded, The purpose of these guidelines is
1o seck to address those challenges by providing solutions to overcome such challengesbarriers
faced by SMEs and thereby enable them to not only participate in such contracts but also to be
able to submit responsive bids that will lead to award of contracts in the State.

DEFINITION OF SMEs

The classification adopted in the Nativnal Policy on Micro, Small znd Mediem Enterprises ts as
shown in the table below:

Classification adopted by Nativnal Policy on MSMEs:!

SIZE CATEGORY EMPLOYMENT | ASSETS (n MILLION)
| (excluding land and buildings)
1 | Micro enterprises Less than 10 Less than 5
2 | Small enterprises 10-49 2 — less than 50
3 | Medium enterprises S50-1549 50 — less than 300

For the purpose of these guidelines the employment-based classification for medivm
enterprises will be adopted. Therefore, SMEs will be defined as enterprises emploving less than
200 persong.

ORIECTIVES

The guidelines are set out to achieve enhancement of SMEs participation in the Public Procusement
activities of the State Government thereby:

implementing its economic inclusiveness policy
broadening the scope of SME sub-sector in the State

* promoting campetiveness and flexibility in ling with the global hest practices

4. OVERCOMING COMMON BARRIERS TO SMES PARTICIPATION IN OGUN STATE

PUBLIC CONTRACTS PROCUREMENT ACTIVITIES

1 National Palicy on Micro, Small and Madium Enterprises issund by Small & Madlum Entesprises Davelaprnent
Agency of Migaria.
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41 Many SMEs lack knowledge of bidding opportunities in the MDAs. To address this,
announcement of all proposed ContractsProcurement bids will be made on major media
platforms  and  via  relevant Business Membership  Organizations  (BMOD) c.g,
DGUNCCIMA, NASME cic.

42 To help improve SMEs knowledge of the State’s PPL znd bidding procedures, training
sessions and workshops will be organized for SMEs on the Stees bidding procedures
including the PPL,

43 To overcome the challenge around value of contracts being oo high for SMEs 1o
participate dug to inability 1o meet financial {cashilow, averape turnover) and similar
expericnee requirements, Ogun State will:

431  consider breaking down the contract package in lots in quantitative and qualitative
terms

432 consider relaxing the qualification eriteria to sueh a level as to meet the required
conditions for the estimated value of the contract being bided.

4.3.3  Encourage SMEs to participate as joint ventures end/or subcontractors

44 SMEs should consider carrying out appropriate rescarch and market analysis prior to
tendering

3 To address difficultics faced from tight deadlines for preparation of bids, the State will
increase deadlines for submission of hids especially for complex contracts.

46 To mitigate the high cost of hid prepurition including cost of producing paper bids,
obtaining the bidding documents and submission of bids o the MDAs, the State will:

6.1 Allow free downlead of bidding documents from a freely available website

4.6.2  Waive the cost of abtaining hidding documents or charge the barest minimum o
cover the cost of the preparation of the hidding document

.63 Allow electronic submission of password protected, read-only bids and quetation

4.7 To mitigate the high cost and difficulty in obtaining financial instruments: hid seciirily,
advance payment and pecformance guaranties, the State will:

0.1 Wuave the requirement for the submission of financial instruments for contracts
helow 2 1 000O00.00 {One Million Maira}

412 Allow for submission of performance bond declaration (See Annexure 1) in place
of benk peclormance gusrantee and advance payment declaration form (See
Annexure 2) instead of advance payment suasrantee.,

473 Allow for submission of Bid Securing Declaration (See Annexure 33 instead of Bid
Securiry

48 To address the inability of S$MEs to ruise sufficient funds to implement awarded contracts,
the State will increase advance payments up Lo 0% of contract amount,

5. OVERCOMING COMMON ERRORS OF SMES IN PUBLIC PROCUREMENT

PROCEDURES

[r: addition to obstaclesbarriers faced by SMEs in perticipating in public procurement contracts,
SMEs also commit some errors when they participate i public procurement contracts, Some of
these errors and how they can be overcome are listed in this scetion

5.1 Failure to follow up on notices of bidding opportunities, thereby missing out on applying
on a timely basis, SMEs should monitor daily, notices on the states, and’or PPAS™ website
or the eProcurement portal,
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5.2

.

8.

Poor understanding of the requirements by not properly studying the bidding documenis
including the technical specifications, SMEs should pay specizl attention to reviewing
details of the technical specifications and the cequirement of the bidding documents
Failure to request for clarification of bidding documents funtimely submission of the
request tor clarificetion. SMEs should take advantage of provisiens of the PPL which
allows bidders to request for clarifications of the bidding document within the timse
stipulated in the issued bidding document

Late submission of Bids, SMEs should do all that is required to comply with the
submizsion deadline stipulated in the biding document

Failure to submit with the bids all requested documentary evidence supporting the
requirements af the bidding documents. 5MEs should ensure that ALL reguired evidence
to suppoeit bid submission are included in the bid.

TRAINING OF SMEs ON THESE GUIDELINES

The Public Precurement Apency (PPA) will always provide training sessions 1o SMES on
these guidelines to enable them Lo participate and win contracts in the state, SMEs are enjoined
tor always take advantage of this training whenever the fraining advertisement 15 published.

OUTLINE OF TROCUREMENT PROCESS

The following are the steps that the MDAs must follow in conducting public progurement
PIOCCSS:
(a) Advertise and selicit for bids
(b Receive, evaluste and select winning bid
(¢} Invite two credible persons as observers. One (rom private sector professional
orpanisation  and the ather trom non-governmental organisation working in
transparency, accountability and anti-corruption areas
(d) Obtain approval of the approving authority before making award
i) Debrief the bidl losers on request (See Annexurs 4)
(1} Resolve complaints and disputes if any (Sce Annexure 5)
(g} Obtain 2nd confirm the validity of any performance guarantee;
ik} Execute all Contract Agreements; and
(1) Announce and publicize the award

MONITORING OF SMEs PARTICIPATION

Each MDA will submil te the PPA the details of contracts awarded by the MDA an monthly hasis,
The details will be published on the PPA website, The [ollowing information will be provided for
each contract;

Deseription of the contract

The names of the bidders

The number of persons employed by the bidders

The winning bidder and state if the winning bidder, is an SME.

The BPP will alsa provide training to the MDAS on the application of these guidelines.
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Signed: Hon Commissioner for Budpet & Flanning

Date: |U— T — O LA

_I-'
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Annexure |

Performance Bond Declaration

By this Bond firsers naime af” Principal] as Principal thereinafter called “the supplier™) aod
finsert name of Swreny) as Surety (hereinalter called “the Surety™), are held gnd [irmily bound
unto finsert name of Purchaser] as Obligee {hercinafter called *“the Supplier™) in the amount of
finsers anunt in words and figierex], for the paviment of which sum wel] and truly to be made in
the types and proportions of currencies in which the Contract Price is pavable, the supplier and
the Surety bind themselves, their beirs, executors, administrators, suceessors and assigns, jointly
and severally, firmly by these presents.

WHEREAS the Supplicr has entered into a written Agreement with the Purchaser dated the F
daw of , 20 , for frame of conrract and brief description of Gaods
and refated Services] in accordance with the documents, plans, specifications, and amendments
thereto, which fo the extent herein provided for, are by reference made parl hereof and arg
hercinafier referred to as the Contract,

NOW, THEREFORE, the Condition of this Obligation is such that, if the Supplier shall promptly
and feithfully perform the said Contract (tncleding any amendments thereto), then this obligation
shall be null and void; otherwise, it shall remain in fill furce and effect. Whenever the Supplier
shall be, and declared by the Purchaser to be, in default under the Contriiet, the Purchaser having
performed the Purchaser's obligations thereunder, the Surety may promptly remedy the default,
or shall promptly;

(1} complete the Contract in accordance with its terms and conditions; or

{2) obrain a Bid or Bids from qualified Bidders for submission ta the Purchaser for
completing the Contract in accordance with its terme and conditions, and wpon
determination by the Purchaser and the Surety of the lowest responsive Bidder,
arrange for a Contract between such Bidder and Purchaser and make availzble as
work progresses {even though there should be 3 default or a succession of defaults
under the Contract or Contracls of cempletion areanged under this paEragraph)
sufficient funds to pay the cost of completion less the Balance of the Contract Price;
but not exceeding, including other costs and damages for which the surety may be
lizble hereunder, the amcunt ser forth in the first paragraph hereof. The term “Balance
of the Contract Price,” as used in this paragraph, shall mean the total amoun payable
by Purchaser 1o Supplier under the Contract, less the amount properly paid by
Purchaser to the Supplier: ar

{3} pay the Purchaser the amount required by Purchaser to complete the Contract in
sccordance with its terms and conditions up o2 total oot exceeding the amount of
this Bond,

The Surety shall not be liskle for a graater sum than the specified penalty of this Bond,
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Any suit under this Bond must be instituted before the expiration of one yvear from the date of the
1ssmng of the Takine-Over Cemificote.

Mo right of actien shall acerue on this Bond Lo or for the use of any person or corporation other
than the Purchaser named herein or the heirs, exceutors, administrators, successors, and assigns
af the Purchaser.

[n testimony whereof, the Supplier has hereunto set his hand and affixed his seal, anl the Surety
has caused these presents (o be sealed with his corporate seal duly attested by the signature of his

legal representative, this dav af i
SIGNED ON en hehalf of
By in Lhe cupucity of

[n the presence of

SIGNED ON art behalf of

By in the capacity of

In the presence of
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Annexure 2

Advance Payment Declaration Form

[Guarantor letterhead or SWIFT identifier code]

Beneficiary:Tnsert name and Address of Purchaseryf

Date:  [Tesert dute of issue]

ADVANCE PAYMENT GUARANTEE No.: Finsert geavantee reference nunberf

Guarantor: [fnsert name and address of place of isste, wnless indicated in the lerferhead]

We have been infarmed that finsert name of Supplier, which in the case af a joint vennre shail
be the name af the joint ventuee] (heeeinalier called “the Applicant™} has entered into Contract
No. finsert reference nuniber of the contract] dated {insert dase] with the Beneficiary, for the
exceution of finsert name of contract and briel description of Goods and related Services]
(hereinafier called "the Contract”}),

Furthermore, we understand that, according to the conditions of the Contract, an advance
payiment in the sum finsert amount in figives] () finsert amount in words] is 1o be made aguinst
an advance payment guaranies,

Al the request of the Applicant, we as Guarantor, hereby irevocably undertake to pay Lhe
Beneficiary any sum or sums not exceeding in total an amount of [insert amewnl in figures

{) [insert ameunt in words] upon receipt by ws of the Beneficiary’s complying demand
supported by the Benefeiary’s staiement, whether in the demand itsell or in a separate gipgned
document accompanying or identifving the demand, stating either that the Applicanl:

(u) bas used the sdvence payment for purposes other than toward delivery of Goods; or

{b) has failed to repay the advance payment in accordance with the Contracl conditions,
speeifying the amount which the Applicant has failed to repay.

A demaend under this gearantee may be presented as from the presentation to the Guarantor of 4
certificste from the Beneficiary's bank stating that the advance payment referred to above has

1 The Guarsrtor shall insert an amount representing the omount of the odvance payment and denomirgted
gither in the currencylias) of the aaveror papment as speclfied in the Contract, or in a freely convenible currency
pooopiable do the Purchoser.
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been credited to the Applicant on it5 secounl number [fnsert pember] at finsert name qnd
address of Applicant 's bank],

The maximum amount of this guarantee shall be progressively reduced by the amount of the
advance payment repaid by the Applicant as specified in copies of interim statements or payment
certificates which shall be presented to us. This guerantee shall cxpire, at the latest, upon our
receipt of & copy of the interim payment certificare indicating that ninety (90} percent of the
Accepted Contract Amount, has been certitied for payment, or on the [imvert dayf day of finser
montfyf, 2 finsect yearf, whichever is earlier Consequently, eny demand for payment under
thisguarantes must be recerved by us at this office on or before that date,

This guarantee is subject to the Uniform Rules for Demand Guersntees (URDG) 2010 Revision,
ICC Publication Mo, Y38, except that the supporting statement under Article 15(a) is hereby
excluded,

[signarurez)f

Note: Al ftalicized texct (fncluding footnotes) is for wxe in prepaving this form and shall fe
defeted from the final product,
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Annexure 3
Hid-Securing Declaration
ret Aidgder snall I iR s rore v goonrad e witlh Mie fnshructions Indicaled.
el .l’:F!I.I"'” fhix B il i ) Nt ol :|'_

Date: fdare fas day, month and vearl|
Bid Mo.: feumber of RFS process|
Altemative No.: finsert ldentification Na i thiz iy a Bid for an alternaeive)

To: [eomplete name af Purchaser]
We, the undersigned, declare that;

We understand that, according to vour conditions, Bids must be supported by o Bid-Securing
Declaration,

We zecept that we will avtomatically be suspended from being eligible for bidding or submitting
proposals in any contract with the Purchaser for the period of time of faumber of months or
wvears! starting on foare/, iF we are in breach of owr obligation(z) under the Bid cooditions,
because we:

{al have withdraws our Bid during the pedod of Bid validity specified in the Letter of Bid;
or

{h) having been natified of the acceptance of our Bid by the Purchaser during the period of
Bid validitv, (i) fail or refuse to sign the Contract; or (i) fail or refuse 1o Goenish the
Performanee Security, if required, in accordance with the [TH.

We understand this Bid Securing Declaration shall expire if we are not the successful Bidder,
upen the earlier of (i) our receipt of vour notification to us of the name of the successful Bidder;
or (it} twenty-cight days after the expiration of our Bid.

Mame of the Bidder*

Mame of the person duly authorized to sign the Bid on behalf of the Bidder**

Title of the person signing the Bid

Signoture of the person namel above

Date sipned day of .

*: I the case of the Bid submitted by joint venture specily the name of the Jeint Venture as
Bidder

**: Person signing the Bid shall have the power of attorney given by the Bidder attached (o the
Eid
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{Note; In case of '« Joint Venture, the Bid-Securing Declavation must be in the name of all
members to the Joint Venure that submiis the Bid, |
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Annexure 4

HOW AN SME CAN REQUEST FOR DEBRIEF

Section 22 (¢} of the Ogun State Public Procurement Law, 2020 pravides for the debriefing of

unsuceessful bidders on request.

A bidder may request o be debricfed ona particular progurement process by sending a written

request for debrief adidressed Lo the Accounting Officer of the procuring entity.

Page 11 o0f 14



Annexure 3
COMPLAINT HANDLING MECHANIEM

Section 58 of the Ogun State Public Procurement Law 2020 prescribed the procedure for
handling complaint in public procurement processes as [ollows:

58 (1} A hidder may seck administrative review for any amission or breach
by a procuring or disposing entity under the provisions of this Act, er any regulations

or guidelines made under this Act or the provisions of bidding documents,

{2y A complaint by a bidder against a procuring or disposing entity shall hirst

he submitted in writing to the accounting officer wha shall within fifteen working days from the
date the bidder first became aware of the circumstences giving rise to the complaint or should
have become aware of the circumstances, whichever is earher;

{3} on reviewing s complaint, the accounting officer shall make a decision in
writing within 15 working days indicating the corrective measures to be teken if
any, including the suspension of the proceedings where hic deems it necessary

and giving reasons for his decision

(4] IF the bidder is not satisfGed with the decision of the accounting officer or the pocounting
officer docs not make a decision within the period specified in sub-Section 3 above, the bidder
may make 8 complaint to the Burean within 10 working days frem the date of communicetion of
the decision of the accounting officer.

(5) Upun receipt of a complaint, the Burean shall prompily:

(a} Give notice of the complaint to the respective procuring or dispesing entity and suspend any
further action by the procuring or dispesing entity until the Bureau has settled the mattes;

(b} unless it dismisses the complaint:
{i) prohibit a procuring or disposing entity from 1aking any further aclico;

{ii} nullify in whaole or in part an unlagwhal acl or decision made by the procuring or disposing
entily;

{iii} declare the rules or principles that govern the subject matter of the
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complaint; and
(iv) revise an improper decision by the procuring or disposing sntity or

substitute its own decision for such a decision.

(6} Before taking any decision on a complaint, the Bureau shall notify parties concerned of the
complaint and may take into eccount representations from the parties.

(7} The Bureau shall make its decision within twenty-one (21} working duys after receiving the
complaint, stating the reasons for its decisions and remedies granted, il any,

(8} Where the Burcay fails (o render its decision within the stipulated time, or the bidder is not
satisfied with decision of the Bureau, the bidder may appeal lo the High Court within 30 days
afler the receipt of the decision of the Bureau, or expiration of the time stipulated for the Bureau
to deliver a decizion.
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